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A WORD FROM THE PRESIDENT 


Editor’s Note: The recently elected and installed President of the 
Association, Paul Nourse, has been appointed Judge of the Superior 
Court by Governor Earl Warren. Upon his resignation as President 
of the Association, Mr. Nourse writes this column for the Bar Bulle- 
tin, and takes the opportunity to express his thanks and regrets to 
the members of the Association. 

TAKE this opportunity of expressing to the membership of 
the Los Angeles Bar Association my appreciation of the 
honor they bestowed upon me in electing me as President, and 
my thanks for the opportunities for service in Bar Association 
work which they have given me over the past twenty-five years. 

I sincerely regret that I shall be unable to continue to render 
service to the Association as its President after the present 
month. In my opinion, one who serves gains more than the 
person served so the loss will be mine, not that of the Associa- 
tion. Upon my resignation as President the administration of 
the affairs of tre Association will fall into more able hands than 
mine. 

This Association has now a greater opportunity for construc- 
tive service to the profession and the community at large than 
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it has ever had. Forces are at work which have as their objec- 
tive the destruction of our form of government. To accomplish 
their purpose they will, if possible, seek to undermine the faith 
of the people in the administration of justice under our present 
system. This Association, by bending its efforts to expose false, 
unjust or unfair attacks upon our system for the administration 
of justice and by aiding in simplifying and making more efficient 
our system, can do a great deal to defeat these forces in their 
efforts. 

I extend to the Association, to my successor in office, to 
the other officers and to the Board of Trustees, my best wishes 
for continued success. I hope that in the years to come I may 
be able to render some service to the Association in carrying 
out its objectives. 

Pau Nourse. 





MEMORIAL RESOLUTIONS ADOPTED BY 
THE BOARD OF TRUSTEES OF THE LOS 


ANGELES BAR ASSOCIATION 


IN MEMORIAM 
ISIDORE B. DOCKWEILER 


Isidore Bernard Dockweiler for more than three-quarters of 
a century watched the little pueblo of Los Angeles grow to its 
present metropolitan proportions. He was part of that growth, 
and he was passionately devoted to its welfare. As a native of 
this community, he welcomed with genuine California hospitality 
the hosts of wise men and prudent women who crossed the 
plains and Sierras to make this City their abiding place. 

He was educated at St. Vincent’s College, when its domicile 
was located in the heart of the present business district of Los 
Angeles, between Sixth and Seventh Streets, and between Broad- 
way and Hill Streets. There were no law schools hereabouts, 
and, therefore, he had the privilege of studying law under the 
benign influence of Judge J. A. Anderson and his son, J. A. 
Anderson, Jr., together with W. F. Fitzgerald, who was a 
partner of the same, and was afterwards elevated to the Su- 
preme Court of the State. Prior to that time Judge Fitzgerald 
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was elected Attorney General of California and had as his As- 
sistant Attorney General another son of Judge Anderson, our 
revered and venerable friend, W. H. Anderson. 


From his early youth he became interested in political af- 
fairs, both local, State and national, but he never permitted his 
strong views on such questions to be distracted by mean and 
petty motives, nor did he disparage the sincerity of honest fellow 
Americans who differed with him. He lived in the hectic days 
of United States Senator Stephen M. White and Governor 
Henry T. Gage—the former a consistent Democrat, the latter 
an uncompromising Republican—but both affectionate friends 
and having a profound respect for the sincerity of each other’s 
opinion. Both were ardent Americans, looking with an eye sin- 
gle to the welfare of their country, and disdaining alien ideologies. 

Mr. Dockweiler early in life attracted the attention and con- 
fidence of prominent business men, who gave him their profes- 
sional problems to solve. Always close to family responsibilities, 
he became the confidant of many of the old-timers in the man- 
agement of their estates. Thus, he acquired a stability and 
lasting foundation for his large and successful professional ca- 
reer. He early associated himself with the Los Angeles Bar 
Association, and believed to assist in its problems and activities 
was an essential part of his duties, and he never failed to re- 
spond to any appeal for his cooperation from that source. He 
served as a member of the Board of Trustees of the Asso- 
ciation. 

He had a most zealous and conscientious concern for the 
ethics of his profession, and for upholding its standards of in- 
tegrity and intellectual honesty. 

His greatest charm was his own personality, which exempli- 
fied the highest type of the American gentleman. His private 
life was of a most edifying character—a faithful husband, a lov- 
ing father, and a staunch and constant friend. 

He reached the patriarchal age of seventy-nine years, and 
up to the last was blessed with an alert mind, a clean and dis- 
tinct memory, «ad a dauntless preparation for the voyage on 
the Tideless Sea of Eternal Life. 

The tribute of his many friends in attendance at his fu- 
neral at St. Vincent’s Church, when the elite of the City, of 
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every walk of life, of every type of religious faith and political 
conviction, showed in emphatic manner the profound respect and 
edification which his long and exemplary life had secured for 
him. 

Such a career is an inheritance beyond price for his numer- 
ous family of children and grand-children. 

We beg to tender them, on behalf of the Los Angeles Bar 
Association, the assurance of our profound sympathy in their 
inestimable loss. 

T. B. CoscRove 
Lecompte M. Davis 
NaTHAN NEwsy 
Irnvinc M. WALKER 
JoserH Scott, Chairman 





IN MEMORY OF HONORABLE 
DANA REID WELLER 


WuHereEas, on January 9, 1947, death claimed one of our 
most distinguished members in the person of Honorable Dana 
Reid Weller; and 

WHEREAS, we desire to pause and express appreciation for 
a long, useful, active and constructive life disclosed by the fol- 
lowing biographical facts: 

Judge Weller was born in Duluth, Minnesota, March 24, 
1874, and came to Los Angeles with his parents in June, 1875. 
He attended the public schools of Los Angeles and was admitted 
to the practice of law on April 9, 1895, at the age of twenty-one. 
He immediately became the law partner of Major John T. Jones 
under the firm name of Jones & Weller, and this firm continued 
until Judge Weller was appointed to the Superior Court bench 
on January 1, 1918. His law practice was interrupted in 1898 
by the Spanish War and he served as a Major of the Seventh 
California Volunteer Infantry, and later as Captain of the Forty- 
fourth United States Volunteer Infantry in the Philippines. In 
November, 1918, he was elected by the people as a Judge of the 
Superior Court and continued in that office until he was ap- 
pointed on May 3, 1920, to the District Court of Appeal and 
served in that office until January 3, 1921. 
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Judge Weller had been an active Mason for fifty years. He 
had been Master of his Lodge, Grand Master of the Grand Lodge 
of California and an officer in various bodies of the Scottish 
Rite in Los Angeles and was Venerable Master of the Lodge of 
Perfection of those Bodies at the time of his death. He was 
Thirty-third Degree Mason, having received that high distinction 
in 1921, and he served as Chairman of the most important Com- 
mittees of the Grand Lodge of California for many years. He 
was also a member of all of the York Rite Bodies of Masonry 
and there was no branch of Masonry that had not felt the im- 
press of his wise guidance and counsel. 

From 1921 to the time of his death he was an active prac- 
titioner in and an honor to a noble profession—studious, capable, 
earnest, erudite, forceful and successful, faithful to his clients, 
to the court and to his conscience. As a jurist he was upright, 
open-minded, impartial and just. 

Dana Reid Weller was above all a man of the highest in- 
tegrity and honor in all the relations of life. He never stooped 
to win success or power by any indirection. He never corrupted 
and he was incorruptible. He was genial, affable, approachable— 
a true, loyal and generous friend and a courteous, honorable foe. 

WHEREAS, we feel deeply the loss of such a distinguished 
and lovable member of this Association and the deepest and 
sincerest sense of a great loss, 

Be Ir Heresy REsoven that a copy. of these resolutions be 
spread upon the minutes of this Association and the Secretary be 
authorized and instructed to furnish a copy thereof to his family. 

FRANK G. FINLAYSON 

Joun O. Moore 

Pau. J. McCormick 

Warren E. Lipsy 

Wa. Ruopes Hervey, Chairman 





JUDGE FRANK G. FINLAYSON 
A MEMORIAL. 


The passing of former Judge Frank G. Finlayson on Febru- 
ary 9, 1947, marked the close of a career at the Bar and on 
the bench of a man who was one of the most highly esteemed 
lawyers in California. His was a complete and well-rounded 
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life, presenting a pattern equaled by few and worthy of emula- 
tion by all. 

Many varied aspects characterized the stimulating personality 
of the man. He was a philosopher in many fields, a profound 
student, learned in the law, judicially minded, an exemplar of 
the highest ethics—all of these combined with other qualifications 
to make him one of the most respected men in judicial office in 
this state. Judge Finlayson’s reported opinions will continue to 
be looked upon as models of legal reasoning and expression, 
blended with human understanding and love of justice. 


From Australia, where he was born March 24, 1864, he 
came to California at the age of three years. After attending 
public school at San Francisco, he entered Hastings Law School 
from which he received the degree of Bachelor of Laws in 1885. 
His admission to the Bar followed immediately and two years 
later he located at Los Angeles, practicing his profession in 
partnership with his father. A term as Assistant United States 
District Attorney was succeeded by a period in general practice 
in which he achieved a position of such eminence that his eleva- 
tion to the Superior Court in 1911 met with enthusiastic ap- 
proval by the Bar. He became presiding judge of the Second 
District Court of Appeal, Division Two, upon its establishment 
in 1919. His work in that court was of such high order that 
his appointment in 1926 to the Supreme Court of California 
by Governor Richardson came as a well-deserved recognition. 
His standing at the Bar was further enhanced by his authorship 
of numerous articles for publication and several books, including 
“Street Laws of California.” For fifteen years he was a member 
of the Board of Trustees of the Los Angeles County Law Li- 
brary, of which he was president from 1933 until his death. 
Always active in advancing the welfare of his profession, he 
accepted many committee assignments from the Los Angeles 
Bar Association and the State Bar. In 1940 he became a mem- 
ber of the Board of Governors of the latter organization. 


Judge Finlayson was deeply interested in Masonry. His 
studies of its philosophy and his faithful adherence to its tenets 
and service to that order resulted in his achieving the Thirty- 
third Degree in the Scottish Rite and his occupying numerous 
and important positions in that fraternity. His addresses and 
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writings on Masonic subjects were numerous and most instruc- 
tive. 

After retirement from the highest tribunal, he returned to 
private practice of law where he became senior member of the 
firm of Finlayson, Bennett & Morrow and continued actively un- 
til his death at the age of eighty-two. 

Judge Finlayson will long be remembered as a man who was 
friendly, generous, clear and definite in his demarcation between 
right and wrong, charitable and just in his attitude toward his 
fellows, possessed of a kindly sense of humor that was always 
a delight to his friends, honest, faithful to his ideals, bold and 
brilliant in his thinking and sound in his conclusions. 

The sympathy of the Los Angeles Bar Association is ex- 
tended to the widow, daughter and grandchildren in their sor- 
row, together with the hope that they may find some measure of 
consolation in the knowledge that their loved one who has gone 
lived a full life, honored by the profession he loved and proudly 
served, and that he has left an unsurpassed legacy of the respect 
and affection of his fellow men. 

Gro. W. Dryer 
NorMaAN A. BaILiz 
Joun M. Yorx 
ALBERT LEE STEPHENS 
Louis N. Myers 





PROBATE DEPARTMENT DESERVES MORE 
CAREFUL PRACTICE BY ATTORNEYS 
By Marshall Stimson, of the Los Angeles Bar 

S I attend the sessions of the Probate Court I am more and 

more impressed with the frequency by which cases are 
delayed through the failure of attorneys to give proper notice 
to interested parties such as wards, guardians, trustees, heirs, 
executors and state institutions. Also, in many instances there 
has been a failure to give notice to parties or attorneys who 
have requested notice. The payment of taxes and the obtaining 
of releases from the Inheritance Tax Department are also often 
overlooked. Frequently the giving of notice is jurisdictional, 
and the failure so to do renders the proceedings void. 
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It is not only young and inexperienced lawyers who err in 
these matters, but many times attorneys of long-time practice 
and prominent law firms are careless. Just to illustrate, a lead- 
ing firm of a nearby city failed to give notice to the beneficiaries 
of a trust. My own office failed the other day to give notice 
to co-executors who did not sign the petition. As a matter of 
fact, we are all often guilty of negligence in these matters. 

As members of the profession and officers of the Court we 
should all exercise more care in preparing our cases for presen- 
tation to the Court. We should realize the tremendous burden 
of work that is thrown upon the Probate Department by the 
immense increase in the number of cases and the many pro- 
cedural changes. 


I made my first appearance before the Probate Court in 
1903. I helped Judge James C. Rives when, in 1910, he reor- 
ganized the Department. I can truthfully say that I think the 
Probate Department of Los Angeles County is one of the best in 
the country. The judges who preside over it have been uni- 
formly courteous, patient with the errors of attorneys, and very 


skillful in handling the cases. The Probate Commissioners have 
been not only hard-working and well grounded in procedural 
matters but have been most accommodating and helpful with 
advice and suggestions. The same can be said of the entire 
personnel of the Courts, including the officers and clerks. The 
Probate Department in the County Clerk’s office certainly de- 
serves our commendation for the way it has handled the immense 
volume of business. 

I think sometimes that because the Court and commissioners 
have been so cooperative we have been inclined to be a little 
lax, knowing that they will eventually see that we get on the 
right track. Let us remember that the Probate Court is under- 
staffed; that there is not sufficient money appropriated to enable 
it to have all of the assistance that it needs to carry on its work. 
It is necessary for us to outline in the caption of our cases the 
full nature of our petition and the orders that we desire. 


I feel sure that if we exercise a little more care we can in 
some measures at least lighten the heavy burdens of the Probate 
Department and thus show our appreciation for the good service 
it has rendered throughout the years. 
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WHAT SAFEGUARDS SHOULD THE 
CALIFORNIA LEGISLATURE PROVIDE 
FOR ADMINISTRATIVE RULE MAKING? 
By Ralph N. Kleps, Chief 
Division of Administrative Procedure 

A’ ITS recent sessions the California Legislature has mani- 

fested an active interest in the field of administrative law 
and procedure, particularly with respect to legislation designed 
to improve the operation of state agencies. The various pro- 
posals offered to the Legislature in recent years have been the 
result of careful work by a number of organizations and groups, 
including bar association committees. In 1941 the Legislature 
provided, for the first time in the State’s history, a system for 
the central filing of administrative rules and regulations and for 
the continuous codification and publication of such rules.1 This 
system, modeled on the Federal Register Act of 1935, was 
primarily the work of the State Bar Committee on Administrative 
Agencies which had recommended this legislation as early as 
1939.2 While the system has not yet reached the state of fully 
successful operation,’ it represented a great step forward and 
the Legislature has continued to support and extend it. In 
addition to its interest in administrative rules and regulations, 
the Legislature has, in recent years, indicated a deep interest 
in proceedings of a quasi-judicial nature. As the result of a 
Judicial Council survey authorized and directed by the Legisla- 
ture, a uniform procedure for administrative adjudication was 
adopted at the 1945 session of the Legislature and further re- 
search in the field of administrative procedure by the Division 
of Administrative Procedure was provided.® Finally, in prepa- 
ration for the current session of the Legislature, an Assembly 


1Stats. 1941, Chap. 628. 

2Proceedings, 12th Annual Meeting of State Bar (1939), p. 279, also 
p. 193. 

3See, First Bicnnial Report (1947), Division of Administrative Proce- 
dure, pp. 13-17. 

4Stats. 1943, Chap. 1060; Stats. 1945, Chaps. 111, 1334, 1356. 

5See 10th Biennial Report, Judicial Council of California (1944), au- 
thorized by Stats. 1943, Chap. 991; Stats. 1945, Chaps. 867 868 and 869. 


See Kleps, “Report on the Reform of Administrative Procedure” (1945), 
20 Calif. State Bar Journ. 124-129. 
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interim committee was created for the purpose of studying the 
desirability of legislation in the field of administrative rule mak- 
ing. A number of proposals dealing with rule making in the 
administrative procedure field are pending in the regular ses- 
sion of the Legislature, most of them a continuation of the 
work previously undertaken. The editor of the Bark BULLETIN 
has asked me to discuss briefly the proposals which have been 
introduced in the Legislature and to indicate my personal views 
with respect to their comparative desirability. Before proceeding 
to a specific comment, however, I should like to quote an out- 
standing American lawyer and law teacher who indicated the 
basic problem confronting us as follows: 


“The fact that it is not only difficult hut actually impossible in 
many instances to find out what the existing law of the administra- 
tive agencies is, or even what the internal organization of particular 
agencies is, would constitute grave defects in any system of law. 
These defects, if not popularly inveighed against as much as certain 
other characteristics of the administrative agencies such as the com- 
bination of the prosecuting, legislative and judicial functions, the 
lack of independence of the initial trier of the facts, and the limita- 
tions on judicial review are nevertheless even more fundamental 
shortcomings. A system of law that is not only unknown but to 
a considerable degree unknowable can scarcely be called civilized; it 
is unworthy of an ingenious people.”? 


1. Central Filing, Publication and Distribution of Rules. 

The legislation governing the filing, publishing and distribut- 
ing of administrative rules, first enacted in 1941, was amended 
and reenacted in 1945 as Government Code, Sections 11380 
through 11414. The program for compiling and publishing the 
rules of state agencies was delayed by the lack of any appropria- 
tion until 1943® and the first titles of the California Administra- 
tive Code did not appear until March of 1945. The program 
for codifying these rules is nearing completion at the present 
time and five supplementary releases (called “registers”) have 
been issued as of the following dates: May, 1945; November, 
1945; May, 1946; July, 1946; and October, 1946. 

The First Biennial Report of the Division of Administrative 
Procedure discusses in some detail the operation of this system 


































6H. R. 278 of the 1945 Session of the California Legislature. 
7Dean Arthur T. Vanderbilt, of N. Y. University School of Law, 
in Annual Survey of American Law (1945), foreword, p. vi. 

8First Biennial Report (1947), Division of Administrative Proce- 
dure, p. 14. 
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for publishing and distributing the rules of state agencies. The 
major defects noted are the inadequate distribution system for 
the publication, the unworkable financing system and the divided 
responsibility for its operation. The Division’s report recom- 
mends that the Legislature reexamine the distribution system in 
order that the California Administrative Code, and its supple- 
ments, may be cheaply and readily available to the public, to 
state agencies and to all public officers.® 

A similar, but less extensive comment on the present system 
for publishing and distributing administrative rules was made 
by the Assembly’s Interim Committee on Administrative Regu- 
lations which pointed out in its final report the need for insuring 
the availability of administrative changes in rules. It rec- 
ommended that this be done by providing for the filing of 
such regulations with county clerks, as well as with the Secretary 
of State, and by amending and improving the existing provisions 


97d., pp. 14-17. 
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of law with respect to the filing and publication of such rules.!° 
Almost simultaneously, the technical staff of the State Depart- 
ment of Finance recommended, with the consent and approval 
of the Board members, the abolition of the Codification Board 
(which was created in 1941 to supervise the filing and publica- 
tion program). The Department of Finance recommended that 
the functions of this agency, and its employees, be transferred 
to the Division of Administrative Procedure. 

These various recommendations have been incorporated in 
several bills which are pending before the current session of 
the Legislature. Despite certain differences in detail the basic 
purpose of all of these proposals is the same, the improvement 
of the present publication and distribution system. In this con- 
nection it might be well to repeat the statement of policy made 
by the State Bar Committee on Administrative Agencies when it 
urged the institution of this system in its 1940 report. The 
committee said: “The value of a uniform and centralized system 
of publishing the rules of administrative tribunals is certainly 
obvious to lawyers. At the present time such regulations are 
scattered throughout numerous publications or in pamphlet form 
or are quite unavailable in law and other libraries. What is 
needed is the institution of a system whereby (1) the extant 
rules of all the agencies may be compiled in a uniform format, 
(2) the rules issued from time to time may be accumulated in 
supplements, and (3) the compilation and supplements widely 
distributed.”™ 

Four bills have been introduced which bear directly upon 
the problem under discussion. At the request of Governor War- 
ren, Senator T. H. DeLap has introduced Senate Bill 824, which 
embodies a number of recommendations of the Division of Ad- 
- ministrative Procedure as well as the recommendations of the 
Department of Finance. The Assembly Interim Committee on 
Administrative Regulations has introduced Assembly Bills 35 
and 2534 (Allen and Davis) which embody the results of its 
work and also include the Department of Finance proposal rec- 
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10Report of the Assembly 
(57th General 


Regulations, Assembly Journal 
February 3, 1947, pp. 54-56. 

11Proccedings 13th Annual Meeting of State Bar (1940), p. 331; also 
15 Calif. State Bar Journ, August 1940, Part II, p. 67. 
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ommending the abolition of the Codification Board. Finally, 
Assembly Bill 1191 (Dolwig) restores to the Government Code 
the language originally enacted in 1941, which would authorize 
the sale of the California Administrative Code and Register at 
“the best price obtainable.” 

The major differences of substance between the bills intro- 
duced by the Assembly Committee and the bill introduced by 


Senator DeLap are indicated by the following table: 


Senate Bill 824 


Makes the provisions on 
quasi-legislative rule making a 
part of the California Admin- 
istrative Procedure Act. 


(§11370.) 


Exempts from filing and 
publication those rules which 
relate to internal manage- 
ment. (§11371(b).) 


No comparable provision. 


Provides for the sale of 
the California Administrative 
Code and Register at prices 
which will © reimburse the 
State for printing, publication 
and distribution costs. 
($11405.) 


(Compare, Assembly Bill 
No. 1191 (Dolwig) which pro- 
vides for the sale of the Cali- 
fornia Administrative Code 
and Register at the best price 
obtainable. ) 


Abolishes Codification Boar.’ 
and vests its functions in the 
Division of Administrative 
Procedure. 


Assembly Bills 35 and 2534 


Includes its rule-making provisions 
within the existing Government Code 
chapter on rules, without incorporating 
it as part of the California Adminis- 
trative Procedure Act. 


Exempts from filing and publication 
those rules which relate to the organ- 
isation and internal management of 


state agencies. (§11370(b).) 


Provides for filing regulations of 
state agencies by the Codification Board 
with the county clerk of each county 


of the State. (§11382.5.) 


Provides for the sale of the Califor- 
nia Administrative Code and Register 
at prices which will reimburse the State 
for printing, publication and distribu- 
tion costs; but requires that state agen- 
cies having special fund revenues pay 
the cost of compiling, codifying, index- 
ing, printing and publishing regulations. 
(§§11410, 11413.) 


Abolishes Codification Board and 
contains specific provisions transferring 
the powers, duties, properties and per- 
sonnel of the Codification Board to the 
Division of Administrative Procedure. 


In addition to the matters of substance indicated, certain 
differences in detail exist which cannot be discussed at length 
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herein.!2 On each of the substantial matters set forth above, 
it is my personal opinion that Senator DeLap’s bill is preferable, 
except that the item last mentioned should also be included in 
Senate Bill 824. As to the first item listed, it seems desirable 
to organize the Government Code sections in such a way that 
the California Administrative Procedure Act, like the Federal 
Administrative Procedure Act and the Model Administrative 
Procedure Act of the Commissioners on Uniform State Laws, 
will include both the rule-making procedures and the adjudica- 
tion procedures of state agencies. This is the concept of an 
“administrative procedure act” which is generally used and there 
should be some clear indication that both Chapters 4 and 5 


12For example, A. B. 35 uses the words “regulation” and “order of 
repeal” while S. B. 824 (like the Federal Act and the Model Act) uses 
the more general term “rule” and “rule making” throughout; A. B. 35 
contains a provision that nothing in the chapter affected confers power 
to adopt rules or augments the power of any state agency, although the 
bill itself vests rule-making power in the Codification Board and hearing 
powers in the various agencies. (Cf. §§11371, 11401, 11425.) 
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of that part of the Government Code, though enacted at differ- 
ent times, are to be known as the California Administrative 
Procedure Act. With respect to the second item mentioned 
above, the exclusion from the definition of “regulation” in As- 
sembly Bill 35 of those rules which relate “only to the organiza- 
tion . . . of the state ageacy” presents a serious omission. 
Rules of internal management are concededly to be excluded 
because they are not of interest or concern to the general pub- 
lic; by contrast, rules of agency organization are frequently of vital 
concern to the public and they should be centrally published 
and generally available.4* On both of these points, therefore, it 
seems to me that Senate Bill 824 is preferable. 


On the third point listed above, Assembly Bill 35 provides for 
the filing of all administrative rules with the county clerk of 
each of the counties of the State. The purpose underlying such 
a requirement is certainly laudable and the goal, which is to 
make these rules locally available, is desirable. It is doubtful, 
however, whether the system will have the desired effect. One 
of the difficulties is the requirement that each state agency pro- 
duce at least 61 copies of every rule, amendment of a rule or 
repeal of a rule for filing purposes. Also there is a question 
as to the usefulness of any filing system which may be set up 
by the various county clerks. A cumulative file of typewritten 
or mimeographed rules and amendments would soon become 
unwieldy and useless, even though conscientiously maintained. 
It would seem that a far better solution would be to make a 
complete set of the California Administrative Code and Register 
available to the law library in each county where the rules in 
printed form would be available and continuously supplemented. 
For these reasons, the provision of Assembly Bill 35 for filing 
with the various county clerks the same material filed with the 
Secretary of State seems unsound, and its omission from Senate 
Bill 824 proper. 


13Cf, the provisions of the Federal Administrative Procedure Act, 
Sec. 3, which require each federal agency to separately state and cur- 
rently publish descriptions of its central and field organization including 
delegations of authority and established places at which the public may 
secure information. (C. C. H., Federal Administrative Procedure, pp. 
3304-3309.) See, Sellers, “Administrative Procedure Act: Extent of 
Agency Compliance with Section 3” (1947), 33 Am. Bar Assn. Journ. 7. 
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The fourth item listed presents the most difficult problem, 
that is, the financial limitations under which the rules are to be 
published and distributed. The original proposal by the State 
Bar Committee on Administrative Agencies, which was enacted 
in 1941,"* contained no provisions for financing the publication. 
In 1943, when the first appropriation was made to the Codifica- 
tion Board, a provision was inserted that the Code and Register 
should be sold to the public “for the best price obtainable without 
regard to any of the costs incurred for compilation, codification, 
indexing, printing, and publication.”15 This was, in other words, 
a legislative declaration that the rules of state agencies should 
be made available to the public in printed form by use of gen- 
eral fund moneys, but that the use of such funds should be 
diminished by sale of the publication at the best price obtainable. 
This provision was carried over into the Government Code in 
1945 by a Code Commission bill,4® but a later amendment added 
the present provision which requires that the price shall include 
“all costs incurred for compilation, codification, indexing, print- 
ing, publication and distribution” and that each agency “shall 
pay the cost of the compilation, codification, indexing, printing, 
publication and distribution of the regulations filed by it,” and 
shall be reimbursed therefor from the sale price.’ These pro- 
visions were analyzed in the First Biennial Report of the Divi- 
sion of Administrative Procedure which found that the financing 
provisions are impracticable, have not been followed in practice 
and if followed, might make the publication impossible except 
on a sporadic and fragmentary basis.1® Of the three bills listed 
above dealing with the problem, my belief is that Assembly 
Bill 1191 by Assemblyman Richard J. Dolwig contains the best 
provision. This is the original 1943 provision, which never had 
a chance to operate because no publication was achieved until 
the middle of the 1945 session of the Legislature, which made 
the change to the existing requirements. The provision that the 
publication should be sold “at the best price obtainable” is a 








14Stats. 1941, Chap. 628. 

15Stats. 1943, Chap. 1060, Sec. 2. 

16Stats. 1945, Chap. 111, p. 447. 

17Stats. 1945, Chap. 1356 pp. 2546, 2547. 

18First Biennial Report (1947), Division of Administrative Proce- 


dure, p. 16. 
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frank recognition that the system is not intended to be self- 
supporting and that there is a public interest in having such 
rules cheaply and readily available to the public. 

The last item listed, which has already been mentioned, is 
one which should be incorporated in Senate Bill 824. Although 
that bill vests the functions of compiling, codifying and publish- 
ing rules in the Division of Administrative Procedure and abol- 
ishes the Codification Board, a provision transferring the prop- 
erties, appropriations and personnel is also required. 

In summary, therefore, on the topic here considered, it is 
my personal view that Senate Bill 824 offers the best solution 
to the filing, codifying, publishing and distributing of adminis- 
trative rules. I would recommend, however, that it be amended 
to incorporate the suggestion of Assemblyman Dolwig that the 
publication be sold at the best price obtainable and the provision 
in Assembly Bill 2534 transferring the property and personnel 
of the Codification Board to the Division of Administrative Pro- 
cedure. 
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2. Procedure in Adoption of Rules, and Review Thereof. 


In addition to the filing, codification, publication and distribu- 
tion of administrative rules and regulations, the bills previously 
mentioned deal with the problem of specifying the procedure 
to be followed by state agencies in the adoption of rules and 
by persons challenging such rules. Procedural legislation gov- 
erning the exercise of the rule-making power has long been 
sought by bar associations and lawyers.’® In its most recent 





19Proceedings 12th Annual Meeting of State Bar (1939), p. 279. 
The Committee said: “The Committee has discussed a tentative draft 
of a law which would provide in substance, that State-wide administra- 
tive agencies shall not perform any judicial functions except in accord- 
ance with written rules; that all rules, both regulatory and procedural, 
may be adopted only by written order of the administrative agency; that 
notice of such order shall be published; and that the agency shall give a 
reasonable opportunity to anyone who may be affected thereby to be 
heard on filing a written request for reconsideration thereof. The pro- 
posed law would also provide for declaratory relief through an immedi- 
ate judicial review of any such rule. .” A similar statement of 
principle was adopted by the American Bar Association. 


(See, 66 Am. Bar Assn. Reports 439.) 
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report, in fact, the State Bar Committee on Administrative 
Agencies recommended that its successor “observe the applica- 
tion of the California Administrative Procedure Act to determine 
the necessity for amendments, particularly an amendment pro- 
viding a procedure for the adoption of substantive rules and regu- 
lations by respective agencies.” The Committee said early action 
was desirable and referred to the comparable provisions of 
the Federal Administrative Procedure Act.?° 


Major differences in policy and substance exist between As- 
sembly Bill 35 (introduced by the Assembly Committee on 
Administrative Regulations) and Senate Bill 824 (introduced by 
Senator T. H. DeLap at the request of Governor Warren’s 





office). These differences are indicated below: 


Senate Bill 824 


Requires 30-day notice of 
proposed rule making to be 
published in newspapers and, 
where agency is in a state de- 
partment, delivered to head of 
department. (§11422.) 


Notice includes statement of 
time, place and nature of the 
proceedings, authority under 
which held, and the terms or 
substance of proposed action. 
(§11423.) 


Proceedings involve submis- 
sion of data, views or argu- 
ments (orally only if agency 
so provides), and _ requires 
consideration of all relevant 
matter before adopting rule. 
(§11424.) 


Provides that most rules be- 
come effective on 30th day aft- 
er filed with Secretary of 
State unless another statute 
prescribes a different date or 
agency prescribes a later date. 
(§11425.) 





Assembly Bill 35 


Requires 30-day notice of proposed 
rule making to be filed with Secretary 
of State, mailed to every person who 
has filed request for such notice with 
agency, and (when appropriate) pub- 
lished in newspapers, mailed to persons 
believed interested, etc. (§11423.) 


Notice includes statement of time, 
place and nature of the proceedings, 
reference to authority under which held, 
the express terms or an informative 
summary of the proposed regulation, a 
statement that any interested person 
may appear and present oral or writ- 
ten data, views or arguments, etc. 
(§11424.) 


Proceedings require public, oral hear- 
ing at which any person may appear 
personally or by counsel, may present 
statements, contentions or arguments 
orally or in writing, and may offer and 
examine witnesses and present evidence. 
(§11425.) 


Provides that most rules become ef- 
fective on 30th day after filed with 
Secretary of State unless another stat- 
ute prescribes a different date or agency 
prescribes a later date. (§11422.) 


20Report (1945-1946), 21 Calif. State Bar Journ. 161, at 164. 
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Senate Bill 824 
(Cont'd) 


Provides that rules of agen- 
cy organization and procedure 
and emergency rules do not 
become effective prior to filing. 
($11421(c) and (d).) 


Provides for the right to 
petition for the adoption, 
amendment or repeal and al- 


Assembly Bill 35 
(Cont'd) 


Provides that emergency rules may 
become effective upon filing, or upon 
the date specified in the regulation. 
(§11422.) 


Provides for the form of a petition 
for the adoption or repeal of a rule, 
and for a public hearing within 30 


lows agencies to adopt rules days unless the agency denies the peti- 
for procedure in considering tion within that time. (§§11426, 11427.) 
such petitions. (§11440.) 

Provides for judicial review Provides for judicial review upon 
of rules by declaratory judg- petition or complaint by any court of 
ment upon any grounds which competent jurisdiction upon the ground 
otherwise exist and for a sub- that the rule is unreasonable or unlaw- 
stantial failure to follow re- ful or that there was a substantial fail- 
quired procedure. ($11441.) ure to follow the required procedure. 


(§11440.) 


Exempts from the _ proce- Exempts from the procedural provi- 
dural provisions (except right sions (except judicial review) emer- 
to petition and judicial re- gency regulations, which are required 
view) the following classes of to be approved by the Governor. 
rules: rules not required to be  ($11421.) 
filed; interpretative rules and 
rules relating to public prop- 
erty, etc.; rules of agency or- 
ganization or procedure; and 
emergency rules. (§11421.) 


As may be seen by examination of the items listed, Assembly 
Bill 35 differs from Senate Bill 824 in specifying procedure pri- 
marily in that (a) it applies to all administrative rules (except 
emergency rules approved by the Governor) regardless of the 
type involved, (b) it provides for an oral, contested hearing 
modeled upon quasi-judicial hearings and (c) its provision for 
judicial review is general and does not specify the declaratory 
judgment procedure. Senate Bill 824 is an adaptation of the 
Federal Administrative Procedure Act for California, and its 
provisions on exemptions from formal procedure for certain 
types of rules, its provisions on notice and the type of proceed- 
ing and its provisions on the right to petition are virtually the 
same as those of the Federal Act.24_ In view of the 10 years 
and more of work which went into the preparation of the Federal 


21See, Federal Administrative Procedure Act, Sec. 4, C. C. H. 
Federal Administrative Procedure, pp. 3404-3416. 
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legislation and in view of the recommendation of the State Bar 
Committee previously mentioned, as well as upon certain particu- 
lar points to be discussed hereafter, my belief is that Senator 
DeLap’s bill (Senate Bill 824) is by far the more desirable of 
the two. 

The notice requirements of Assembly Bill 35 seem to me to 
be cumbersome. The requirement for filing notice of proposed 
rule making with the Secretary of State sets up a fictional system 
for giving notice which has little value as a means of getting 
information to the public. The requirement that every person 
be notified who has filed a request for notice could easily become 
impracticable in operation. Some state agencies deal with tens 
of thousands of individuals and organizations; they could be 
blocked in their operations by an organized campaign for the 
filing of such requests as well as by the cost and the physical 
problem of mailing involved in such a system. The Federal Act 
uses publication in the daily Federal Register as the means of 
giving notice of proposed rule making, and a reasonable adapta- 
tion of that is Senate Bill 824’s provision for notice by news- 
paper publication. 

The type of hearing required by Assembly Bill 35 is a public, 
oral proceeding at which interested persons have the right to 
appear in person or by counsel and have the right to produce 
evidence and examine witnesses. In contrast to that, the Federal 
Act and Senate Bill 824 provide for a simple proceeding, which 
may or may not be oral, through which the persons interested 
can submit data and information which the agency must consider 
prior to adopting its rules. The study which has been devoted 
to this problem over the past several years indicates clearly the 
inappropriateness of the quasi-judicial type of hearing procedure 
set up in Assembly Bill 35 as an indispensable requirement of the 
rule-making process.22 Thus, the informative, flexible type of 
proceeding provided in Senate Bill 824 seems preferable. Sen- 
ate Bill 824 exempts from the procedural requirements of the 


22Final Report, U. S. Attorney General’s Committee on Administra- 
tive Procedure (1941), pp. 108, 229 (note); Hart James, “Some As- 
pects of Delegated Rule Making” (1939), 25 Virginia Law Review 810, 
819; Fuchs, Ralph F., “Procedure in Administrative Rule Making” 
(1938), 52 Harvard Law Review 259, 266-273; Davis, Kenneth C., “The 
Requirement of Opportunity To Be Heard in the Administrative 
Process” (1942), 51 Yale Law Journal 1093, 1100. 
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bill rules not required to be filed, interpretative rules, rules relat- 
ing to public property, rules of agency organization or proce- 
dure, and emergency rules. Rules not required to be filed with 
the Secretary of State, as for example, rules establishing rates 
or tariffs (Senate Bill 824, §11380; Assembly Bill 35, §$11380), 
should clearly be exempted from the procedural requirements 
although Assembly Bill 35 does not do so. Both bills exempt 
emergency rules, although Assembly Bill 35 requires an endorse- 
ment of the Governor’s approval on the finding of emergency 
by any agency. This provision, which is not found in the 
present law and which is not found in the Federal Act, may 
well impose an undue burden on the Governor and seems un- 
necessary since the facts will be those established by the state 
agency in any event and since the legal determination of whether 
those facts constitute a proper emergency can only be decided 
definitively by a court. Both Senate Bill 824 and the Federal 
Act exempt interpretative rules, and rules of agency organization 
and procedure from the procedural requirements. These exemp- 
tions are made because such rules are not substantive rules and 
because the procedures specified are intended to be required in 
situations where the agencies are, in effect, legislating by im- 
posing substantive requirements on people. Where the rule in- 
volved is informational and where people are better off for having 
the rule made public, no good purpose is served by requiring a 
series of procedural steps before the agency can make the infor- 
mation public in the form of rules. On this point, it might be 
well to quote Mr. Carl McFarland, Chairman of the American 
Bar Association’s Committee on Administrative Law. Mr. Mc- 
Farland, who played a large part in drafting and securing the 
adoption of the Federal Administrative Procedure Act, said be- 
fore the Senate Judiciary Committee: 


“There seems to be fairly complete agreement that you can pro- 
vide and you should provide only for one thing. That is that, unless 
Congress in some other statute has required the regulation to be made 
upon hearing, the only thing that should be required is for the 
agency to give notice of making of any substantive rule and allow 
people to submit at least in writing their suggestions and to consider 
them before the issuance of whatever regulations are made. 

“Incidentally, no proceeding ought to be required with respect to 
procedural regulations, interpretative regulations, or statements of 
policy. That is, the agency should be as free as it can be in that 
respect for the simple reason that those types of regulations are the 
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kind that agencies should be encouraged to make, the procedural 
rules, interpretative rules, statements of policy, and things like that— 
“In the issuance of regulations, the procedure required should be 
limited to substantive regulations and should require no more than 
that the agency give notice to the parties in some way, with an op- 
portunity for them to present their views.” (Italics added.)23 


The provision for a 30-day delay in effectiveness following 
the filing of a rule with the Secretary of State is similar in the 
two bills, except for the exemptions provided by Senate Bill 824. 
The only exemption provided by Assembly Bill 35 is for the 
emergency regulation, and that exemption seems to permit such 
a regulation to be made effective before filing with the Secretary 
of State. Senate Bill 824 exempts rules not required to be filed 
with the Secretary of State (e.g., rates and tariffs), interpretative 
rules, and rules relating to public property. Rules of agency 
organization and procedure and emergency rules are also ex- 
empted from the 30-day delay in effectiveness, but such rules 
cannot become effective prior to their filing with the Secretary 
of State. The reason for the exemption of rules not required 
to be filed with the Secretary of State, rules relating to public 
property and emergency rules is self-apparent, and the exemp- 
tion for rules of agency organization and procedure and inter- 
pretative rules from procedural requirements is explained (with 
respect to the Federal Act) as follows by the Senate Judiciary 


Committee: 


“The reason for the exclusion of rules of organization, proce- 
dure, interpretation and policy is threefold: First, it is desired to 
encourage the making of such rules. Secondly, those types of rules 
vary so greatly in their contents and the occasion for their issuance 


23See, Legislative History, Administrative Procedure Act (1946), Sen. 
Doc. 248, 79th Cong., 2d Sess., p. 76. 
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that it seems wise to leave the matter of notice and public prace- 
dures to the discretion of the agencies concerned. Thirdly, the pro- 
vision for petitions in subsection (c) affords an opportunity for pri- 
vate parties to secure a reconsideration of such rules when issued. 
Another reason which might be added, is that ‘interpretative’ rules— 
as merely interpretations of statutory provisions—are subject to plen- 
ary judicial review, whereas ‘substantive’ rules involve a maximum 
of administrative discretion.”24 


On the right of petition, Senate Bill 824 (like the Federal Act) 
provides a simple legislative declaration of the right to petition 
for the adoption, amendment or repeal of a rule without requir- 
ing a formal hearing and without attempting to prescribe the 
procedure to be followed. In view of the number of agencies 
to which this legislation will apply and the variety of situations 
presented, it would be better to enact a flexible provision of this 
kind rather than the formal hearing procedure of Assembly 
Bill 35. 

The judicial review of administrative rules and regulations 
is provided for in the bills under discussion. Senate Bill 824 
provides for judicial review by use of the declaratory judgment 
procedure set up in Code of Civil Procedure, Sections 1060- 
1062a. It does not attempt to limit the manner of seeking re- 
view to the declaratory judgment procedure, nor does it attempt 
to specify all the grounds upon which a rule may be challenged. 
It indicates that declaratory judgment is a proper form of action 
and that, in addition to other grounds which may exist, failure 
to follow the prescribed procedure in substantial particulars is a 
ground of invalidity. In view of the uncertainty existing in this 
field of judicial review?® and in view of the fact that bar asso- 
ciation groups have long urged the use of declaratory judgment 
for this purpose, such a provision seems highly desirable.?® 


24C. C. H., Federal Administrative Procedure, p. 3405. On the mat- 
ter of encouraging the making of informational rules by administrative 
agencies, see, Final Report, U. S. Attorney General’s Committee on Ad- 
ministrative Procedure (1941), at p. 225: “Much administrative rule 
making has been sporadic. The first problem is to secure the making 
of all the essential kinds of rules necessary to inform the public of 
administrative law, policy, procedure and practice. . . . The second 
problem is to suggest methods of democratizing the rule making 
Process without, at the same time, imposing such burdensome require- 
ments that rules will either not be made or policy will be driven under- 
ground, as it were, and remain inarticulate or secret.” 

2510th Biennial Report (1944), Judicial Council of California, pp. 
135-137, 139-140 indicating the remedies used for this purpose and the 
availability of the declaratory judgment action. 

26See, note 20, supra. 
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The provisions of Assembly Bill 35, which do not specify the 
court or the form of action and which purport to state all the 
grounds upon which relief may be sought, seem to me to be in- 
adequate on the judicial review problem. 

The provisions of Assembly Bill 36 (also offered by the 
Assembly Committee on Administrative Regulations) furnish a 
workable approach to the problem of legislative review of ad- 
ministrative rules, a proposal which has received favorable com- 
ment in the past.27 The bill provides for a permanent Legislative 
Committee on Administrative Regulations and charges it with 
the duty of studying and analyzing the quasi-legislative activities 
of state agencies, with the assistance of the Legislative Counsel. 
The Committee is required to report to each session of the 
Legislature with recommendations concerning the adequacy of 
the statutory standards under which the rule-making power is 
exercised, the operation of procedures governing that function, 
and the adequacy of the system for reviewing rules. 


27Final Report, U. S. Attorney General’s Committee on Administra- 
tive Procedure (1941), pp. 120-121. 
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In summary, again expressing a personal view, I think that 
the most satisfactory procedure in the adoption of administrative 
rules is to be obtained by following the lead of the Federal Act, 
which can be done by the enactment of Senate Bill 824. As- 
sembly Bill 36, it seems to me, should also be enacted in order 
that the Legislature can keep closely in touch with the way in 
which its delegations of the rule-making power are used. 


3. Summary. 


The matters discussed herein are of vital concern to the 
members of the bar. The action of the current Legislature on 
the bills above mentioned will affect a field of governmental 
action which may be of concern to any member of the public 
and to any lawyer advising him. For a number of years this 
field, as well as the field of quasi-judicial administrative action, 
has been a subject for recommendation by bar association com- 
mittees. The time seems ripe for securing the type of legisla- 
tion toward which these committees have been working. It is 
unfortunate that divergent bills have been offered to the Legis- 
lature, particularly considering the complicated and _ technical 
nature of the problems involved. I think it is incumbent upon 
the members of the profession, however, to adopt a program 
which most closely approaches the desired goal and to sponsor 
it actively. This program, in my personal judgment, can best 
be obtained by the enactment of Senate Bill 824, by Senator 
T. H. DeLap, and Assembly Bill 36, by the Assembly Committee 
on Administrative Regulations. Modifications and improvements 
may be made while these matters are before the Legislature, but 
at the present writing the two bills mentioned (together with 
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the provisions of Assembly Bill 1191 on financing the California 
Administrative Code and the provisions of Assembly Bill 2534 
on transferring the properties and personnel of the Codification 
Board to the Division of Administrative Procedure) seem to 
offer the best solution. 





LEGAL ETHICS 

OPINION NO. 162 

(February 19, 1947) 
FEES: DIVISION OF, WITH ATTORNEY’S WIDOW. (1) It 
is not professionally improper for Attorney B to permit the widow of 
Attorney A to receive a proportion of fees collected with respect to 
law business pending in Attorney A’s office at the time of his death 
which is subsequently concluded by Attorney B, the amount paid the 
widow being reasonably related to the value of her husband’s services. 
(2) It is professionally improper for Attorney B to permit Attorney 
A’s widow to receive a proportion of fees collected with respect to 
law business handled by Attorney B for persons formerly represented 
by Attorney A prior to his death, where such law business arises 
subsequent to Attorney A’s death. 

The Committee is asked two related questions: (1) Whether 
or not it is professionally improper for Attorney B to divide with 
the widow of deceased Attorney A, fees collected by Attorney B 
with respect to law business which was pending in Attorney 
A’s office at the time of the latter’s death and which was subse- 
quently concluded by Attorney B; and (2) whether or not it 
is professionally improper for Attorney B to divide with the 
widow of deceased Attorney A, fees collected by Attorney B 
with respect to law business which was not pending in Attor- 
ney A’s office at the time of his death but which arose subse- 
quently and was handled in entirety by Attorney B. 


It is the opinion of the Committee that Attorney B may 
properly pay to the widow, in respect of business which origi- 
nated in her deceased husband’s office and which was concluded 
by Attorney B, a sum reasonably related to the value of the serv- 
ices actually rendered by Attorney A, provided that payment is 
made in discharge of a legal obligation to account to the repre- 
sentatives of Attorney A in respect of the fees received. The 
Committee is also of the opinion that such payment, reasonably 
related to the value of the services rendered by Attorney A, may 
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be made in recognition of a moral obligation to make compensa- 
tion for such services even though the services were rendered 
under circumstances, e.g., under a contingent employment, not 
imposing any legal liability on Attorney B to account. This 
opinion, however, is not to be taken as approving a payment or 
sharing of fees without regard to the actual rendition of services 
by the deceased attorney, or to their value. 


The Committee is further of the opinion that Attorney B 
cannot, without professional impropriety, permit Attorney A’s 
widow to participate in fees collected by Attorney B, from clients 
whom Attorney A represented in his lifetime, for business not 
pending in Attorney A’s office at the time of his death but which 
arose thereafter and was handled in its entirety by Attorney B. 


In support of its opinion with respect to the second question, 
the Committee cites the provisions of the following Canons of 
Professional Ethics: 


Canon 34. 
“No division of fees for legal services is proper, except with 
another lawyer, based upon a division of service or re- 
sponsibility eg 

Canon 35. 
“The professional services of a lawyer should not be con- 
trolled or exploited by any lay agency, personal or corpo- 
rate, which intervenes between client and lawyer. A law- 
yer’s responsibilities and qualifications are individual. He 
should avoid all relations which direct the performance of 
his duties by or in interest of such intermediary. A lawyer’s 
relation to his client should be personal and the responsi- 
bility should be direct to the client. . . .” 


The Committee points out that whilst the two foregoing 
questions are generally related, the circumstances specified with 
respect to each are nevertheless neither parallel nor comparable. 
In rendering this opinion, the Committee has given attention to 
the earlier opinions of the Legal Ethics Committee of Los Ange- 
les Bar Association under the subject of “Division of Fees,” and 
believes that this opinion is affirmative of such earlier opinions. 


This opinion, like all opinions of the Committee, is advisory 
only. (By-Laws, Art. VIII, Sec. 3.) 
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OPINION NO. 164 

(February 19, 1947) 
ADVERTISING AND SOLICITATION—An attorney who occupies 
the same suite of offices as a Certified Public Accountant may not, 
with ethical propriety, permit his name to appear upon the letterhead 
of the latter followed by the words “Tax Counsel,” “Tax Consultant,” 
or by other words of similar import. 

An attorney specializing in tax matters occupies the same suite 
of offices with his father, who is a Certified Public Accountant 
and the head of a company bearing his name. The letterhead 
of the latter organization informs us that it fulfills the func- 
tions, among other things, of “Tax Consultants.” The attorney 
inquires as to whether there would be any impropriety in per- 
mitting his name to appear upon the company’s letterhead fol- 
lowed by the words “Tax Counsel” or “Tax Consultant.” The 
attorney also states that he and his father “are not partners, 
since I understand this to be prohibited by the Canons of 
Ethics.” The attorney is correct in so undertsanding. (Am. 
Bar Assn. Canon 33.) 


The Committee is of the opinion that it would be improper 
for the attorney to permit the use of his name in the manner 
suggested. In the first place, it is perfectly obvious that in so 
doing he would be sanctioning the broadcasting, by a lay or- | 
ganization, of the fact that his services as a lawyer would be 
available to his father’s clientele; a plain case of advertising 
and solicitation through an intermediary. (State Bar Calif. 
Rules Prof. Conduct 2; Am. Bar Assn., Canons 27, 35, 45; 
Am. Bar Assn., Ethics Op. 35; L. A. Par Assn., Ethics Ops. | 
43, 73, 135.) In the second place, the use of his name as “Tax 7 
Counsel” or “Tax Consultant” on his father’s letterhead would 
also amount to a representation that his father’s organization — 
was prepared to render legal services, or, to put it bluntly, to 7 
engage in the unlawful practice of the law. It is, of course, = 
well settled that an attorney may not lend his name to a lay © 
organization engaged or purporting to be engaged in the prac- | 
tice of law. (Am. Bar Assn., Canon 35; Am. Bar Assn, | 
Ethics Ops. 31, 32, 35, 54; L. A. Bar Assn., Ethics Ops. 16, 69.) © 


This opinion, like all opinions of this Committee, is advisory 
only. (By-Laws, Art. VIII, Sec. 3.) 
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